OFFICE OF THE CHEROKEE COUNTY ATTORNEY

Columbus, Kansas

DIVERSION POLICY AND GUIDELINES

Adopted pursuant to K.S.A. 22-2907(b)

I. Authority and Purpose

These written policies and guidelines are adopted by the Cherokee County Attorney pursuant to
K.S.A. 22-2907(b), which requires every county and district attorney in Kansas to adopt written
policies and guidelines for the implementation of a diversion program. These policies govern the
consideration and administration of diversion in criminal cases prosecuted by this office.

Diversion is a tool of prosecutorial discretion. It is authorized by K.S.A. 22-2906 et seq., and it is
grounded in the long-standing common-law authority of the prosecutor to determine whether and
how to prosecute a criminal case. See State v. Greenlee, 228 Kan. 712, 620 P.2d 1132 (1980).

II. No Right to Diversion

Diversion is offered only at the sole discretion of the Cherokee County Attorney. Any person
charged with an eligible offense may apply, but no applicant has any right, statutory or otherwise,
to be granted diversion. The Cherokee County Attorney alone decides whether to offer diversion
in any given case, and that decision is final.

As the Kansas Supreme Court has held: “There is no statutory right of any defendant to be granted
diversion and certainly there was no such right at common law.” State v. Greenlee, 228 Kan. 712,
720, 620 P.2d 1132 (1980).

II1. Definitions

“Diversion” means the referral of a defendant in a criminal case to a supervised performance
program prior to adjudication. K.S.A. 22-2906(c).

“Diversion agreement” means the specification of formal terms and conditions that a defendant
must fulfill in order to have the charges against him or her dismissed. K.S.A. 22-2906(d).

“County Attorney” means the Cherokee County Attorney or a designated Assistant County
Attorney authorized to act on behalf of the office.
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IV. Eligible and Ineligible Offenses

A. Statutory Bars to Diversion

Consistent with K.S.A. 22-2908(b), the County Attorney shall not enter into a diversion agreement

in any case in which the complaint alleges that the defendant committed:

1. A violation of K.S.A. 8-1567 (driving under the influence) when the defendant (a) has

previously participated in diversion on a DUI complaint; (b) has previously been convicted
of or pleaded nolo contendere to a DUI or a substantially similar offense in Kansas or any
other jurisdiction; or (c) was involved during the alleged violation in a motor vehicle
accident or collision resulting in personal injury or death;

A class A or B felony, an off-grid crime, a severity level 1, 2, or 3 nondrug felony, or a
drug severity level 1, 2, or 3 felony (under the sentencing grid applicable to the offense);

A domestic violence offense, as defined in K.S.A. 21-5111, if the defendant has
participated in two or more diversions in the previous five-year period on complaints
alleging a domestic violence offense.

B. Categorical Exclusions Adopted by the Office

In addition to the statutory bars above, and as an exercise of prosecutorial discretion under K.S.A.
22-2907 and the authority recognized in State v. Greenlee, 228 Kan. 712, 620 P.2d 1132 (1980),
the Cherokee County Attorney has determined that diversion will ordinarily not be offered in the

following categories of cases:

Any sex offense, including offenses requiring registration under the Kansas Offender
Registration Act;

Any crime involving a child victim;

Any crime involving the use or threatened use of a firearm or other deadly weapon;
Any crime causing substantial bodily harm to another person;

Any case in which the defendant has a prior conviction for a person felony;

Any case in which the defendant is currently on probation, parole, post-release supervision,
bond supervision, or an existing diversion agreement in any jurisdiction;

Any case in which the defendant has previously had a diversion agreement revoked;

Any case in which the victim objects to diversion and the County Attorney finds that
objection well founded; and

Any other case in which the County Attorney determines that diversion would not be in the
interests of justice or of benefit to the defendant and the community.

These categorical exclusions are not exhaustive. The County Attorney retains discretion to decline

diversion in any case for any lawful reason.
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V. Factors Considered

In determining whether diversion of a defendant is in the interests of justice and of benefit to the
defendant and the community, the County Attorney shall consider, at a minimum, the factors set
forth in K.S.A. 22-2908(a):

The nature of the crime charged and the circumstances surrounding it;
5. Any special characteristics or circumstances of the defendant;

6. Whether the defendant is a first-time offender and whether the defendant has previously
participated in diversion, according to the certification of the Kansas Bureau of
Investigation or the Division of Vehicles of the Kansas Department of Revenue;

7. Whether there is a probability that the defendant will cooperate with and benefit from
diversion;

Whether the available diversion program is appropriate to the needs of the defendant;

9. Whether there is a probability that the defendant committed the crime as a result of an
injury, including major depressive disorder, polytrauma, post-traumatic stress disorder, or
traumatic brain injury, connected to service in a combat zone as defined in section 112 of
the federal Internal Revenue Code;

10. If subsection (6) applies, whether the defendant will cooperate with and benefit from
inpatient or outpatient treatment through the United States Department of Defense, the
United States Department of Veterans Affairs, or the Kansas National Guard;

11. The impact of the diversion of the defendant upon the community;

12. The recommendations, if any, of the involved law enforcement agency;

13. The recommendations, if any, of the victim;

14. Provisions for restitution; and

15. Any mitigating circumstances.
The County Attorney may also consider any other factor bearing on the interests of justice, public
safety, or the appropriate disposition of the case. No single factor is controlling, and the weight
given to each factor is committed to the sole discretion of the County Attorney.

VI. Application Procedure

A. How to Apply

An applicant seeking diversion must submit a completed written Diversion Application on the
form provided by this office. A separate application form is used for adult criminal cases, DUI
cases, traffic cases, and fish and game cases. Each application must be accompanied by the
nonrefundable application fee set forth in Section VIII.
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B. Deadline

A Diversion Application must be received by the Cherokee County Attorney’s Office not more
than thirty (30) days after the date of arraignment (for misdemeanors) or thirty (30) days after
the date of first appearance (for felonies). Applications received after this deadline may be
rejected without further consideration. See State v. Kacsir, 45 Kan. App. 2d 409, 251 P.3d 632
(2011) (upholding a 30-day application deadline adopted by a district attorney’s office).

C. Background Information

The County Attorney may require the applicant to provide information regarding prior criminal
charges, education, work experience and training, family, residence in the community, medical
history (including any psychiatric or psychological treatment or counseling), and any other
information relevant to the decision whether to offer diversion. K.S.A. 22-2907(c). The applicant
is responsible for the accuracy and completeness of the information submitted. A materially false
or incomplete application is grounds for denial of diversion and may be considered in any later
prosecution.

D. Review and Decision

Each application is reviewed individually by the County Attorney. The County Attorney may
decline to hold a diversion conference where the County Attorney has determined that diversion
is not appropriate in the case. See State v. Gaschler, 17 Kan. App. 2d 699, 847 P.2d 1319 (1992).
The County Attorney will notify the applicant of the decision in writing.

E. Right to Counsel

Each applicant has the right to be represented by counsel at any diversion conference held with the
County Attorney. K.S.A. 22-2907(c).

VII. Terms of Diversion Agreements

If the County Attorney determines that diversion is appropriate, a written Diversion Agreement
will be prepared in accordance with K.S.A. 22-2909. Each Diversion Agreement shall, at a
minimum, contain the following:

« A stipulation by the parties to the facts upon which the charge is based,;

* A waiver by the defendant of the right to a speedy arraignment, preliminary hearing, and
trial on the charge during the period of the Diversion Agreement;

* An agreement by the defendant and the County Attorney to the specific terms and
conditions with which the defendant must comply;

* A specified period of diversion, ordinarily twelve (12) months but which may be shorter
or longer as the County Attorney determines appropriate;
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* A requirement that the defendant commit no new criminal offenses during the period of
diversion;

» Payment of restitution in full to any victim as a condition of diversion;
« Payment of court costs, supervision fees, and any program fees required by law;

+ Completion of any counseling, treatment, education, community service, or other
programming the County Attorney determines to be appropriate;

* Any additional terms tailored to the particular case, including no-contact orders, substance
use testing, compliance with conditions of bond, and cooperation with supervision;

* An acknowledgment that the defendant understands that violation of any term of the
Diversion Agreement may result in revocation and the resumption of prosecution on the
original charges.

The specific terms of each Diversion Agreement are determined by the County Attorney on a case-
by-case basis.

VIII. Application Fees

Each Diversion Application must be accompanied by a nonrefundable application fee, payable by
cashier’s check, money order, or firm check made payable to the Cherokee County Attorney
Diversion Fee Fund. Personal checks and cash are not accepted. Application fees are separate
from, and in addition to, any program fees, supervision fees, court costs, restitution, or other
amounts that may be required if a Diversion Agreement is entered.

« Criminal Diversion Application (misdemeanor): $100
* Criminal Diversion Application (felony): $150
« DUI Diversion Application: $100
 Traffic Diversion Application: $50
+ Fish and Game Diversion Application: $25
Application fees are nonrefundable regardless of whether diversion is ultimately offered.

IX. Supervision

The Cherokee County Attorney may, pursuant to K.S.A. 22-2907(d), enter into a memorandum of
understanding with the chief judge of the judicial district or with community correctional services
to assist in the supervision and monitoring of persons who have entered into a Diversion
Agreement. The County Attorney retains sole authority to determine whether a defendant is given
the option to enter into a Diversion Agreement and whether a Diversion Agreement will be
revoked, regardless of any such memorandum of understanding.
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X. Revocation of Diversion

If the County Attorney has reason to believe that a participant has failed to comply with the terms
of a Diversion Agreement, the County Attorney may initiate revocation proceedings pursuant to
K.S.A. 22-2911. Upon revocation, the underlying criminal case is resumed on the original charges,
and any stipulated facts contained in the Diversion Agreement may be used in the prosecution to
the extent permitted by law. The decision to initiate revocation is committed to the discretion of
the County Attorney.

XI. Successful Completion

If the participant successfully completes every term of the Diversion Agreement during the period
of diversion, the underlying criminal charges will be dismissed. Successful completion of
diversion does not constitute a conviction for purposes of Kansas law, except as otherwise
specifically provided by statute (for example, DUI diversions, which are counted as prior
convictions under K.S.A. 8-1567).

XII. Notice to Defendants

Pursuant to K.S.A. 22-2907(c), each defendant who applies for diversion shall be informed in
writing of this Diversion Policy and of the policies and guidelines adopted by the Cherokee County
Attorney. A copy of this policy will be made available with each Diversion Application and posted
on the office’s public website.

XIII. Effect of This Policy

This policy is adopted solely to guide the exercise of prosecutorial discretion by the Cherokee
County Attorney. It creates no enforceable rights, substantive or procedural, in any defendant,
victim, or other person, and it does not limit the discretion of the Cherokee County Attorney to
decline diversion in any case for any lawful reason. This policy may be amended, supplemented,
or rescinded in writing by the Cherokee County Attorney at any time.

XIV. Effective Date

This Diversion Policy is effective as of the date signed below and supersedes any prior diversion
policy of this office.
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%M April 8, 2026

Kurt C. Benecke Date
Cherokee County Attorney
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